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IMPACT OF STANDARD PHYSICIAN CONTRACTS ON TEXAS 

EMPLOYER AND HEALTH INSURANCE INDUSTRY

EXECUTIVE SUMMARY

The cost of re-contracting physicians will be prohibitive and will create an additional, administrative burden for both health plans and physicians.  
The Texas Association of Health Plans (TAHP) anticipates that the 2005 Texas Legislature may be asked to consider standardizing physician contracts.  One standardized contract being promoted is the Model Managed Care contract developed by the American Medical Association (AMA).  Since no other state has adopted a standardized contract, this paper will analyze the issue as it impacts the health insurance industry.  
The Texas Association of Health Plans and its member companies oppose a standardized contract between physicians and health plans.  The most significant points of opposition include: 
1. The prohibitive cost of implementing a new standardized contract in a mature managed care market  when weighed against any possible benefits which might be gained. 

2. The likelihood of additional downstream costs associated with future modifications necessary to ensure long term viability of any standardized contract. 
3. The probability of unintended negative effects on contract rates and provider participation.  These are already growing concerns for consumers, employers and other local community stakeholders. 
4. The fact that many of the salient terms being proposed in the standardized contract put forth by the AMA are already mandated through existing legislation in Texas.
5. Mandating standardized provisions in the contract through a committee or through the Texas Department of Insurance will supercede legislation and the ability to negotiate unique terms for various industry health plans such as TRS, ERS and hospital district plans.

6. The lack of any precedent that TAHP could identify for a wholly standardized business-to-business contract in the managed care arena.
Standardization will do little to improve the efficiency, effectiveness and the cost of physician and health plan contracting.  Most key provisions are already mandated through current legislation or regulatory requirements.  Even a standardized contract will likely still require some customization to adequately address specific physician practice requirements and individual health plan complexities.  The cost of re-contracting physicians will be prohibitive and will create an additional, administrative burden for both health plans and physicians.  This will have a direct impact on state programs such as Medicaid, CHIP and the Employee Retirement System, as well as creating disincentives for companies to offer affordable insurance products in the Texas market. 

BACKGROUND
In 1971, in an article published in the Harvard Law Review
, it was estimated that 99% of all contracts were presented by one party to the other on a pre-printed form, as this is by far the most efficient means of contracting.  Over time most contracts will evolve to contain terms which are beneficial to both parties, especially those terms that the parties deem to be salient.  
Today, nearly all commercial and consumer contracts are form driven, as are the managed care contracts in Texas. Pre-printed contracts allow for efficient contracting and many of the most salient terms (those relating to performance, payment provisions or remedies) of the managed care contracts have been mandated by legislation and regulation, making form contracts quite easy to maintain.  
One alternative to a form contract is a fully negotiated contract.  With over 45,000 physicians in the state of Texas and more than 30 health plans (HMO’s, PPO’s, government funded programs, etc.) operating in the state, negotiating contracts is not a rational alternative.  It would significantly slow business development and make administration of the contracts overly burdensome for both physicians and health plans.    Given the amount of regulation already dictating physician contract terms, there are not enough salient contract terms to benefit from this type of custom negotiation.  

Another alternative is a fully standardized, legally imposed contract.  This type of contracting is virtually non-existent in the managed care industry, in part because the benefit of a fully mandated contract has yet to be proven.  An article produced by the University of Chicago Law Review in the Fall of 2003 reviewed the rationality of form contracts.  The article notes that legal and economic scholars recommend that the market determine contract terms rather than the government.
 The article goes on to explain that the reason for this is that over time the market will produce a contract that has balanced terms which address those areas most important to each party. 
In Texas there are a number of distinct managed care markets with service delivery areas ranging from major metropolitan areas to rural counties which have Federal designations as Medically Underserved Areas (MUAs) and Health Professional Shortage Areas (HPSAs).   The varying types of health plans operating in the state further complicate the situation. The presence of large national organizations, hospital district plans, Medicaid plans and small local plans illustrate this complexity and require contracting flexibility.  Should the state attempt to mandate a contract, large national organizations would have to tailor their contract specifically for Texas and incur the costs associated with changing all of their systems support, decreasing their ability to leverage their economies of scale.  Alternatively, state funded plans would be at the mercy of the managed care companies through which they contract.  Amendments specific to their funding arrangements, fee schedules and benefits would be required.  Re-negotiation of contracts would also have a significant impact on the size and composition of the provider networks, which may in turn affect the plans ability to provide sufficient care to its members.

While legislators are capable of drafting efficient terms which are fair to both parties, such terms cannot be tailored to specific contextual situations and therefore it becomes likely that the risks and responsibilities will not be equal between the contracting parties.  This is certainly the case with the proposed AMA form contract which allocates much of the risk and responsibility onto the health plan.   As quoted in the Chicago Law Review article, “On one hand, devising a complete set of mandatory contract terms would be possible, but the unavoidable lack of tailoring would ensure that the terms would not allocate risks and responsibilities efficiently for some parties”, and “tailoring the terms (of the contract) to an infinite number of triggering factors would be a practical impossibility”

The cost of implementATION 
The administrative cost of a re-contracting effort to comply with a state mandated contract has been estimated at between $17 million and $20 million.

TAHP estimates that a fully standardized contract would be very costly to implement and maintain, thereby driving unnecessary costs into the system.  Any legislative and/or regulatory efforts to standardize contracting which have no proven benefit or documented industry success will push insurance costs upward. This will create further disincentives for managed care companies to do business in Texas and will add to health plan administrative costs, ultimately impacting the cost of insured care.  The combination of these factors will most certainly increase the number of Texans who are uninsured.

The administrative cost of a re-contracting effort to comply with a state mandated contract has been estimated at between $17 million and $20 million for the industry as a whole during the first two years of the implementation.  This figure is arrived at by estimating the number of additional staff, supplies and indirect administrative overhead necessary to support standard contract implementation and does not include the cost of future contract modifications that will likely be required.  Initial cost assumptions include the following: 

· Actuarial impact assessment of new standardized contract requirements

· Contract review, printing, distribution, mailing,  processing, tracking and filing 

· Supporting document development and printing 

· Re-programming of contracting software to meet new contract specifications

· Staff training on standardized contract terms and requirements 
· Compliance training, implementation and monitoring

· Training and system changes necessary for implementation of new contract terms

· Development of processes for negotiating and tracking non-standard contract terms to assess long term benefit of existing standardized contract

· Physician education and inquiry response
Because the contracting process in Texas is relatively mature, most health plans are now staffed for maintenance contract work.  The administrative costs for contracting in a mature market where participating provider networks have already been developed primarily include costs associated with the periodic re-negotiation of a contract  and any new contracts that may be necessary to maintain a competitive physician panel.   If a state-mandated standardized contract is implemented, most health plans will need to significantly increase staff as validated by the above summary of initial cost assumptions related to implementation.
The industry also estimates significant additional future costs associated with compliance and maintenance of a standardized contract, perhaps as much as $10M annually.  Specifically, complaints from both contracting parties could be expected, placing an additional burden on the Texas Department of Insurance as well.  Each time new contract provisions are necessary, the industry would have to turn to the expensive, time-consuming and burdensome legislative/regulatory process to achieve even the simplest change.  
Based on the past experience of TAHP member companies, distribution of new contracts will create increased demands for fee schedule re-negotiation. It is expected that physicians may demand as much as 10-15% increases in their fee schedule as a result of opening up the contract.  These are costs which would be passed through to Texas employers and consumers, resulting in estimated premium increases of between 5% and 15% over and above the increases incurred for medical inflation.
The fiscal impact on the State must also be considered.  State employees, CHIP and Medicaid are all dependent on managed care contracts.  Any changes to the commercial contracts would apply to the contracts governing the state programs.  Therefore the state would absorb significant costs in the re-contracting efforts.

EXISITING REGULATION COVERS CONTRACTS
It appears that in excess of 60% of the most important terms in the AMA draft contract are already covered by existing regulation.  
Many of the salient terms (those related to performance, payment provisions and remedies) of the draft contract presented by AMA are already dictated by Texas and federal law or regulation.  Current legislation already covers the following contracting terms:
· Key Definitions:


Emergency Care


Physician
· Prompt Payment Provisions

· Accessibility 

· Mediation/Arbitration

· Termination of Contract

· Continuity of Care

· Physicians Right to Contract

· Credentialing of Physicians

· Quality of Care Monitoring
In fact, it appears that in excess of 60% of the most important terms in the AMA draft contract are already covered by existing regulation.  The terms not already mandated should not be subject to additional regulatory efforts as the cost of drafting and enforcing these provisions would far exceed the benefit of doing so. 

SB418 and Texas Department of Insurance (TDI) rules require health plans to provide a detailed fee schedule disclosure document to providers at the time of contracting and upon request.  The disclosure document must explain all contract provisions and company polices that impact provider reimbursement.  This disclosure requirement, coupled with the already mandated provisions, provides physicians significant protection and information as they contract with the health plans.
RARE precedent for standardized contracts  

Setting a precedent for standardized contracts in the managed care arena could easily lead to requests from other industries.
TAHP could find no precedent for standardization of business-to-business contracts in a mature managed care environment.  Presumably, this is because it is nearly impossible to legislate or regulate all necessary terms with enough flexibility to support the infinite variety of contracting circumstances.  In order to fully appreciate the challenges of implementing a fully standardized contract, it is necessary to turn to non-health related industries.
One familiar standardized contract is the real estate contract for home transactions and lease agreements.  These contracts are business-to-consumer contracts and their efficacy lies in the ability of the average consumer to rely on the standard contract to provide the appropriate protections.   The sheer number of new real estate transactions each day, the relatively standard process which is involved in buying a home, and the uneven balance of knowledge between the company and the consumer makes standardized contracts acceptable in this arena.

A recent attempt to standardized business-to-business transactions resulted in the Uniform Computer Information Transactions Act.  This arose from a need for a coherent, uniform body of law to govern revolutions in the emerging industries of telecommunications and computer technology. As online systems altered how information transactions were performed, guidance on fundamental issues associated with contracting was needed.  And yet, after many years of work, what emerged were guidelines for transactions and some uniform definitions and provisions, but not a fully standardized contract.  This example illustrates the difficulties of developing a fully standardized contract which is fair to both parties, flexible enough to meet the needs of multiple users and written such that it can evolve over time as business needs change.
Contracts between physicians and health plans represent a business-to-business transaction with no discernable imbalance of knowledge.   AMA provides contracting guidance for its member physicians and there are rigorous disclosure requirements in place in Texas to assist the physician in understanding the contract.   SB418 was specifically adopted to assure full disclosure of relevant contract terms to providers at the time of contracting and upon request.  Current managed care contracts have been in existence in excess of 20 years and have been revised as necessary to reflect historical and current practice trends as well as current law  Most Texas managed care networks are well established and, except for re-negotiations or network expansion, most of what occurs in today’s market is “maintenance contracting”.
Lastly, setting a precedent for standardized contracts in the managed care arena could easily lead to requests from other industries for similar assistance.  The cost and time involved in contract development could prove to be an undue burden for the legislators.
Conclusion
TAHP supports contract change via conventional market forces rather than additional legislative action.  The cost/benefit equation of a fully standardized contract does not justify further action. Unless opposing parties provide a meaningful justification, supported by significant cost reductions and reasonable assurances of minimal impact on access to care, TAHP urges legislators not to consider standardization of physician contracts. 

ADDENDUM

oPPOSTION TO SPECIFIC contract ELEMENTS

TAHP and its’ member health plans oppose specific elements of the proposed AMA Model Managed Care standardized contract.  Significant portions of the proposed contract would have to be re-written to assure full compliance with existing requirements.   The following list of potential contract elements requiring revision should not be deemed as all encompassing.  Rather, the list is intended to highlight some of the specific contract terms to which the TAHP is opposed to in the contract as presented by the AMA in addition to opposition of the overarching concept of standardized contracting

Reversion to billed charges for late payment / failure to verify:   The current version of the AMA proposed contract states:  

“If a Payor fails to make such payment in a timely fashion as specified herein, Payor shall be obligated for payment of such amounts plus interest accruing at the annualized rate of the Wall Street Journal prime rate of interest on the first day of the month on which such amounts were due plus three percent (3%) or such greater rate of interest as provided for under state law in the event of late payment.”
Over the last two legislative sessions, many parties have been involved in efforts to reach agreement on a fair and equitable penalty for late payment of claims.  The current penalty of the lesser of $100,000, or 50% of the difference between Medical Services Entity’s billed charges and the contracted amount for claims paid after the forty-fifth (45th) day but before the 91st day (with higher penalties after 91 days) represents a fair compromise and has served as an impetus to improve the timeliness of claims payment.  With timeliness as the ultimate goal, and with the improvements that have been seen over the last 2-3 years, TAHP is opposed to a new penalty scheme at this time.  In addition, the industry (both physicians and health plans) has made large investments in their systems to accommodate this penalty scheme.  Any changes would be costly to implement and would not create additional incentives to pay claims timely.

Guarantee of payment for verified/preauthorized care:  Guarantee of payment has been another contested item over the last few legislative sessions.  The AMA contract proposes language that binds the health plan to payment if confirmation of eligibility and coverage for the requested services is obtained.   The current regulatory requirements for verification and pre-authorization are meant to assure that both parties (doctor and health plan) receive all the information necessary to provide care for the patient and to assure appropriate payment for such care.  Current language allows for instances where: 1) incorrect information is provided to the health plan, 2) the proposed service is not what was ultimately given and, 3) for those times when a pre-existing condition is discovered or a benefit maximum reached prior to the receipt of the claim.  All of these are legitimate business reasons for rejecting claims and must, appropriately, be specified in the contract.  

Incorporation of company lists and Deemed Notification:  The AMA contractwould require a full listing of all payers (which could include self funded clients) and benefit plans to be included in the contract and kept up to date.  Some benefit plans are negotiated with the managed care company and are specific to the employer seeking group coverage.  Physicians are notified of benefits at the time of verification/authorization of the care being sought. Requiring this type of information be contained in the contract is virtually impossible operationally and would be cumbersome and expensive to administer. It is not unusual for the larger health plans to have hundreds of plan types contracted and the contracts are re-negotiated at least annually (which may lead to a change in benefits).  To supply up to date information to the 20,000+ physicians in the network, some of whom may never even see a patient in any particular group is nearly impossible and certainly expensive.  As electronic information and connectivity improve, physician’s offices will be able to go on line for this type of information and therefore improve the efficiency and effectiveness of their practices.

The contract also requires deemed notification (90 days in advance) of any policy changes which may have a “material effect” on the physician.  However, “material effect” is not defined in the contract. TAHP believes that a broad definition would be necessary to cover all possible “material” policy changes and could result in thousands of notifications being sent annually by the health plans.   The cost of such deemed notification would be prohibitive and result in severely escalating costs for the health plans.

Requirement for consent to amend or assign contracts:  The AMA proposed contract requires express written approval of both parties for any amendment to the contract.  Currently in Texas, physicians are notified promptly of any changes to the contract, including assignments of contracts to new owners, etc.  At any time, physicians my cancel their contract for any reason (such as not agreeing to the amendment, etc.)  To require signed consent for every amendment will add to the complexity and cost of maintaining a network, with no real benefit. For instance, if an amendment went out with a new procedure for prior-authorization, the managed care company would be required to wait for a signature from each of its 20,000+ physicians.  Those physicians that did not return the amendment in the required time frame would automatically be deleted from the network.  This would cause patient disruption and confusion. The likely outcome would be that the managed care company would reinstate the physician upon receipt of the signed amendment which had been languishing on the physician’s desk.  This represents additional administrative burdens and costs on both parties for no real benefit.

Prohibition on Mediation:  As stated in the commentary accompanying the AMA contract:
 “The AMA has revised Article IX by eliminating mediation from the dispute resolution process. While mediation can assist two parties to settle their differences, in the context of physician disputes with HEALTH Plans, mediation simply adds one more layer of process, cost, and delay, which serves to the advantage of HEALTH Plans. If a dispute with an HEALTH PLAN is unresolved after exhausting internal administrative processes, it is highly unlikely to be resolved in mediation.”
TAHP believes that mediation is a cost efficient and effective means of dispute resolution.  To eliminate the ability for disputes to be handled out of court will drive unnecessary costs into the system and extend the timeframe for resolution significantly.
In summary, the above-listed provisions represent some of the proposed AMA contract terms that TAHP most opposes.  A thorough review of the proposed AMA contract reveals that the vast majority of the contract would have to be re-written to adhere to current legislative mandates and regulatory requirements.  Those provisions not currently defined by legislation or regulation are opposed by TAHP and its member health plans.
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